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Lewis v. Harris 
New Jersey Supreme Court Finds Same Sex Couples are 

denied Equal Protection, but leaves Responsibility of 
Correcting it Up to the Legislature  

 

By Neil A. Derman, Esquire 
 

On October 25, 2006 the New Jersey Supreme Court finally put an end to the debate 

of whether same sex couples should be afforded equal treatment to opposite sex couples. 

The court unanimously agreed that current state law deprives is unconstitutional with 

respect to the equal protection of same sex couples. The New Jersey Supreme Court ruled 

same-sex couples must be provided the full and equal rights and benefits of marriage. It 

gave the New Jersey legislature 180 days to protect New Jersey families and bring equality 

to same-sex couples.  

Prior to this decision, New Jersey same-sex couples relied on the Domestic 

Partnership Act as a means of obtaining equal protection in the State of New Jersey. 

However, the Domestic Partnership Act fell well short of providing same-sex couples with 

all of the benefits and protections provided to opposite sex couples. Where the Domestic 

Partnership Act sought to equalize treatment between same-sex couples with regards to the 

New Jersey Inheritance Tax, it provided no benefit to registered domestic partners for New 

Jersey Estate Tax, and limited benefits for the New Jersey Income Tax. 

If the New Jersey legislature follows other states who have found their state 

constitution to violate the equal protection of their same-sex residents, such as 

Massachusetts, a significant amount of change will be made to both the income tax and 
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estate tax treatment of registered domestic partners. An unlimited deduction among 

domestic partners may become effective allowing the surviving member of a same-sex 

relationship to inherit all assets New Jersey Estate Tax free. Furthermore, deductions and 

credits which married opposite-sex couples are entitled to, may be afforded to same-sex 

partners filing New Jersey income tax returns. Most importantly, a form of legalized 

marriage or civil union will be recognized in the State of New Jersey for same-sex couples. 

However the disparity between state and federal treatment will remain as the Federal 

Government does not recognize same-sex unions and has statutorily stated that marriage 

will only be recognized between a man and a woman under the Defense of Marriage Act 

(DOMA). 

Despite this inequality of treatment between state and federal laws, same-sex couples 

have won a landmark decision in their quest towards equality in the State of New Jersey. 
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If you have any comments, e-mail us at ccaruso@begleylawyer.com�
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