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DESIGNING A STRUCTURED SETTLEMENT

By Thomas D. Begley, Jr., Esquire

In designing a structured settlement, there are a number of features that warrant careful

consideration.

COLA. In designing a structured settlement, consideration should be given to
providing a cost of living adjustment (COLA) to provide for future cost of living
increases. Historically, inflation has run an average of 3% per year. Financial
advisors use something called “the rule of 72's.” To determine how long it will take
money to double, divide the rate of return into the number 72. For example, if a
person receives a 6% rate of return on an investment, it will take 12 years to double
the money. The converse would seem to apply to the structured settlement. It is
anticipated that there will be a 3% inflation rate over time. Divide 3 into 72 and it will
take 24 years for the monthly payments to lose half of their purchasing power.
Therefore, a 3% cost of living increase should be built in to a structured settlement in
order to preserve purchasing power. This will reduce the initial payments, but will
give the injured party constant purchasing power over the life of the contract.

POPs. A structure can also be designed to provide lump-sum payments at appropriate
intervals, such as at age 18 when monies may be needed for college education, if
appropriate. Anticipated future needs can be met in this manner. A POP is a lump-
sum distribution in an amount certain at a previously agreed upon time.



. Lifetime Payments or Fixed Term. In many situations, the injured plaintiff has a
permanent disability and will not be able to work. In those situations, it is important
to obtain a structured settlement that will pay the injured person or the special needs
trust for the life of the disabled person. Since tomorrow is never guaranteed, it is
usually wise to obtain a guarantee period where payments will continue even after the
death of the injured person. Plaintiff names a beneficiary on the contract to receive
the guaranteed payments. The addition of the guarantee period will reduce the amount
of the periodic payment, but elimination of the risk is usually seen as worth the price
when discussing the structure with the client.

. Deferred Payment. In cases involving a minor, the payments from the structured
settlement may not be required until at time in the future such as age 18. During the
meantime, the parents often provide what support the minor child will need. By
deferring payment for a period of time, the funds in the structured settlement annuity
can build up and the periodic payments starting at the agreed upon time will be
significantly higher. The longer the payments are deferred, the larger the periodic
payments will be.

. The Beneficiary. Who should be the beneficiary of the structured settlement on death
of the beneficiary of the trust? If the beneficiary of the structure is the trust, the
balance of the payments will be used to repay Medicaid. There appears to be no
restriction in federal law on naming a family member as contingent beneficiary of the
guaranteed portion or a structure upon the death of the primary beneficiary of a
structure, however, state law must be consulted. The Supreme Court of New York
held that there is no authority to consider any guaranteed payment remaining after the
death of the trust beneficiary from the trust assets subject to the State's remainder
interest."’ This would have the effect of avoiding a payback to Medicaid since the
structure would then be paid to the family member and not to the trust. Only assets
remaining in the trust would be required to be paid to Medicaid. The guaranteed
portion of the future payment would be includable in the estate of the deceased
beneficiary. Consideration should be given to purchasing a commutation rider form
the insurance company to provide for funds to pay the federal estate tax.
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Announcements

Begley & Bookbinder is please to announce that we have added our Preferred Client
Program Video to our website. To view please visit our website at www.begleylawyer.com.

1 IMO Eddie Sanango, Supreme Court of New York, County of Kings, Index No. 41383/94 (Oct. 22, 2002).



Speakers

If you are interested in having an Elder & Disabilities Law Attorney from Begley &
Bookbinder speak at an event, please contact Colleen Caruso at (856) 787-4237.

Begley & Bookbinder

Begley & Bookbinder, P.C. is an Elder & Disability Law Firm with offices in Moorestown,
Stone Harbor and Lawrenceville, New Jersey and Oxford Valley, Pennsylvania and can be
contacted at 800-533-7227. The firm services southern and central New Jersey and eastern
Pennsylvania.

The Firm provides services in connection with protecting assets from nursing home costs,
Medicaid applications, Estate Planning and Estate Administration, Special Needs Planning and
Guardianships. If you have a legal problem in one of these areas of law, contact Begley &
Bookbinder at 800-533-7227.

Begley & Bookbinder has prepared Special Reports concerning:

X/

> Planning for Long Term Care

X/

< Estate Planning for Parents with Children with Disabilities

X/

» Understanding Estate Planning

» Estate Administration

» Blended Families

» Bloodline Trusts

» Vacation Area Homes - Tax and Management Issue
> Special Needs Trusts

» Utilizing Special Needs Trusts in Matrimonial Cases.

o Using Special Needs Trust to Protect Public Benefits

X/

» Resolving Your Nursing Home Medicaid Application Challenge

X/

o Domestic Partners

X/

< Providing for Your Pet

X/

< Providing for Your Grandchildren

X/

» Charitable Giving

X/

< Planning for Your Business

Please contact Begley & Bookbinder at 800-533-7227 or visit our website at
www.begleylawyer.com to obtain a Special Report.

Our web site contains a library of firm newsletters, articles, on-line forms for Medicaid,
Estate Planning and Guardianship, as well as our upcoming speaking engagements, our
products, and other relevant information.



If you have any comments, e-mail us at ccaruso@begleylawyer.com

Distribution of this Newsletter

Begley & Bookbinder encourages you to share this newsletter with anyone who is interested
in the issues contained within the newsletter. This newsletter may be copied or distributed but
with appropriate citation to Begley & Bookbinder, P.C. If you are interested in being added to our
e-newsletter mailing list, please e-mail us at ccaruso@begleylawyer.com or by telephone at 800-
533-7227.

This newsletter is not intended as a substitute for legal counsel. While every precaution has been taken to
make this newsletter accurate, we assume no responsibility for errors or omissions, or for damages resulting
from the use of the information in this newsletter. Good legal advice includes a review of all of the facts of

your situation. _
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